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[COD  77-018] 

MARINE  SAFETY  INVESTIGATIONS 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  re¬ 
quires  reports  of  specified  waterfront 
incidents,  accidents,  and  acts  and  es¬ 
tablishes  procedures  for  investigating 
them.  Until  now  there  have  been  no 
regulations  implementing  the  investi¬ 
gatory  authority  created  by  the  Ports 
and  Waterways  Safety  Act  of  1972. 
These  regulations  should  assist  in  de¬ 
termining  causes  of  these  events  and 
preventing  their  recurrence. 

DATES:  Comments  must  be  received 
on  or  before:  March  12, 1979. 

ADDRESSES:  Comments  should  be 
submitted  to  Commandant  (G-CMC/ 
81),  (CGD  77-018),  U.S.  Coast  Guard, 
Washington,  D.C.  20590.  Comments 
will  be  available  for  examination  at 
the  Marine  Safety  Council  (G-CMC/ 
81),  Room  8117,  Department  of  Trans¬ 
portation,  Nassif  Building,  400  Sev¬ 
enth  Street,  S.W.,  Washington,  D.C. 
20590. 

FOR  FUTHER  INFORMATION 
CONTACT: 

Lieutenant  Commander  Edward  H. 
Bonekemper,  III,  Port  Safety 
Branch,  Port  Safety  and  Law  En¬ 
forcement  Division,  Office  of  Marine 
Environment  and  Systems,  U.S. 
Coast  Guard,  Room  7319,  Depart¬ 
ment  of  Transportation,  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  (202-426- 
1927). 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to  par¬ 
ticipate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Each  comment  should  in¬ 
clude  the  name  and  address  of  the 
person  submitting  the  comment,  refer¬ 
ence  the  docket  number  (CGD  77- 
018),  identify  the  specific  section  of 
the  proposal  to  which  each  comment 
applies,  and  include  sufficient  detail  to 
indicate  the  basis  on  which  each  com¬ 
ment  is  made.  All  comments  received 
before  the  expiration  of  the  comment 
period  will  be  considered  before  final 
action  is  taken  on  this  proposal.  No 
public  hearing  is  planned,  but  one  may 
be  held  at  a  time  and  place  to  be  set  in 
a  later  notice  in  the  Federal  Register 
if  requested  in  writing  by  an  interested 
person  raising  a  genuine  issue  and  de¬ 
siring  to  comment  orally  at  a  public 
hearing. 


PROPOSED  RULES 

Dratting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Lieutenant 
Commander  Edward  H.  Bonekemper. 
Ill,  Project  Manager,  Office  of  Marine 
Environment  and  Systems,  and  Stan¬ 
ley  M.  Colby,  Project  Attorney,  Office 
of  the  Chief  Counsel. 

Discussion  of  the  Proposed 
Regulations 

This  proposed  amendment  would  im¬ 
plement  the  investigatory  powers  es¬ 
tablished  in  Section  8  of  the  Ports  and 
Waterways  Safety  Act  (33  UJS.C. 
1227).  That  statute  authorizes  the  in¬ 
vestigation  of  any  incident,  accident, 
or  act  involving  the  loss  or  destruction 
of,  or  damage  to,  any  structure  on,  in, 
or  next  to  the  navigable  waters  of  the 
United  States  or  on  a  shore  area  next 
to  those  waters  or  which  affects  or 
may  affect  the  safety  or  environmen¬ 
tal  quality  of  the  ports,  harbors,  or 
navigable  waters  of  the  United  States. 
It  also  provides  for  the  issuance  of 
subpenas  and  the  payment  of  witness 
fees  related  to  these  investigations. 

These  proposed  regulations  define 
those  incidents,  accidents,  and  acts 
which  must  be  reported  to  the  Coast 
Guard  and  explain  who  is  authorized 
to  initiate  an  investigation.  The 
powers  of  an  investigating  officer  are 
set  forth.  Also  detailed  are  proposed 
investigative  proceedings,  rights  of 
parties  in  interest,  testimony  by  depo¬ 
sition,  and  reports  of  investigation. 

Comments  are  solicited  on  all  the 
contents  of  this  notice.  Of  particular 
value  would  be  comments  on  the  noti¬ 
fication  requirements,  including  the 
related  definitions  of  "shore  area,” 
"structure,"  and  "unusual  condition." 

Specific  attention  is  called  to  the  in¬ 
vestigation  procedures  proposed  in 
§§  168.12  through  168.36.  Commenters 
may  wish  to  compare  these  provisions 
with  existing  46  CFR  Part  4.  Should 
separate  procedures  be  published  in  33 
CFR  for  these  facility-related  investi¬ 
gations?  Or,  should  a  simple  cross-ref¬ 
erence  to  46  CFR  Part  4  be  used  to 
make  those  vessel-related  investigation 
procedures  applicable  to  facility-relat¬ 
ed  investigations? 

This  proposed  regulation  has  been 
evaluated  under  the  Department  of 
Transportation  Policies  for  Improving 
Government  Regulations  published  on 
March  8,  1978  (43  FR  9582).  The  draft 
evaluation  is  available  for  public 
review  at  the  above  address. 

In  consideration  of  the  foregoing,  it 
is  proposed  to  amend  Chapter  I  to  title 
33,  Code  of  Federal  Regulations  as  fol¬ 
lows: 

By  amending  Subchapter  P  by 
adding  a  new  Part  168  to  read  as  fol¬ 
lows: 


PART  168— MARINE  SAFETY  NOTIFICATIONS 
AND  INVESTIGATIONS 

Sec. 

168.01  Purpose. 

168.02  Definitions. 

168.03  Notification  of  incident,  accident,  or 
act. 

168.09  Contents  of  notification. 

168.12  Initiation  of  investigation. 

168.15  Investigating  officer  designation. 
168.20  Investigating  officer  authority. 

168.22  Informal  investigation. 

168.23  Witnesses  and  documents. 

168.25  Investigative  proceedings:  attend¬ 
ance  by  public. 

168.27  Investigative  proceedings:  notice 
and  procedures. 

168.30  Investigative  proceedings:  parties  in 
interest  and  witnesses. 

168.33  Testimony  by  deposition. 

168.36  Report  of  investigation. 

Authority:  92  Stat.  1476  (Ports  and  Wa¬ 
terways  Safety  Act,  as  amended,  33  USC 
1227);  49  CFR  1.46(nX4). 

§  168.01  Purpose. 

The  purpose  of  the  regulations 
under  this  part  is  to  prescribe  proce¬ 
dures  for  notification  and  investiga¬ 
tion  of  accidents  Involving  vessels, 
bridges  or  other  structures  on  or  in 
the  navigable  waters  of  the  United 
States,  or  certain  land  structures  or 
shore  areas  immediately  adjacent  to 
those  waters  in  order  to  determine  the 
cause  and  circumstances  -of  such  acci¬ 
dents.  Determining  the  cause  of  acci¬ 
dents  will  aid  in  preventing  their  re¬ 
currence  and  will  help  protect  the 
navigable  waters  and  the  resources 
therein  from  environmental  harm. 

§  168.02  Definitions. 

As  used  in  this  part: 

(a)  "Party  in  interest”  means  a  re¬ 
sponsible  person  and  a  person  that  the 
investigating  officer  finds  to  have 
direct  interest  in  an  investigation 
being  conducted  under  this  part. 

(b)  "Shore  area"  means  a  parcel  of 
land  any  part  of  which  is  next  to  or 
within  100  yards  of  the  navigable 
waters  of  the  United  States,  excluding 
any  part  which  is  more  than  1,000 
yards  from  the  navigable  waters  of  the 
United  States. 

(c)  "Structure”  means  a  dock,  wharf, 
pier,  marine  terminal,  refinery,  bridge, 
commercial  pipeline,  or  bulk  liquid  or 
bulk  liquefied  gas  facility  on.  in,  or 
next  to  navigable  waters  of  the  United 
States  or  on  a  shore  area. 

(d)  Unusual  condition”  means  any  of 
the  following: 

(1)  Fire. 

(2)  Explosion. 

(3)  A  breakaway  of  a  vessel  from 
moorings. 

(4)  Damage  to  or  rupture  of  a  pipe¬ 
line,  tank,  or  bulk  liquid  transfer 
manifold  or  loading  arm. 

(5)  The  release  or  discharge  of  a  sub¬ 
stance  or  material  that  affects  or 
could  adversely  affect  property  or  the 
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environmental  quality  of  the  port, 
harbor,  or  navigable  waters  of  the 
United  States. 

(e)  “Responsible  person"  means  the 
owner  or  operator  of  a  structure  or 
person  in  charge  of  or  at  a  structure. 

§  168.03  Notification  of  incident,  accident, 
or  act. 

Unless  there  is  notification  made 
under  46  CFR  4.05-1  or  under  Part  153 
of  this  chapter,  the  responsible  person 
shall  immediately  notify,  by  tele¬ 
phone,  radio  communication,  or  a  simi¬ 
lar  means  of  rapid  communication,  the 
Captain  of  the  Port  of  the  occurrence 
of  each  incident,  accident,  or  act  that 
involves- 

(a)  Actual  physical  damage  of  more 
than  $5,000  to  the  structure,  cargo, 
and  any  property  on  the  structure;  or 

(b)  An  unusual  condition  involving 
or  affecting  the  structure. 

§  168.09  Contents  of  notification. 

The  notification  to  the  Captain  of 
the  Port  under  $  168.03  must  include 
the  following  information: 

(a)  Structure  identification  and  loca¬ 
tion. 

(b)  Description  of  the  incident,  acci¬ 
dent,  or  act  being  reported. 

(c)  Cargo  involed  in  the  incident,  ac¬ 
cident,  or  act. 

(d)  Measures  taken  or  planned  to  be 
taken  by  the  responsible  person  to 
mitigate  the  effects  of  the  incident,  ac¬ 
cident,  or  act. 

(e)  The  responsible  person’s  name 
and  title. 

§  168.12  Initiation  of  investigation. 

The  Commandant,  District  Com¬ 
mander,  or  Captain  of  the  Port  may 
initiate  an  investigation  of  an  Incident, 
accident,  or  act  reportable  under 
§  168.03. 

§  168.15  Investigating  officer  designation. 

The  Commandant,  District  Com¬ 
mander,  or  Captain  of  the  Port  may 
designate  an  investigating  officer  to 
conduct  the  investigation  of  any  inci¬ 
dent.  accident,  or  act  under  this  part 
to  determine  in  each  case— 

(a)  The  cause; 

(b)  If  there  is  evidence  that  any  fail¬ 
ure  of  material  or  safety  equipment 
was  a  contributing  factor;  and 

(c)  If  there  is  evidence  that  any  vio¬ 
lation  of  federal  law  or  regulation  oc¬ 
curred. 

§  168.20  Investigating  officer  authority. 

The  investigating  officer  may— 

(a)  Determine  who  is  a  party  in  in¬ 
terest  to  the  incident,  accident,  or  act; 

(b)  Issue  subpenas  for  the  attend¬ 
ance  of  witnesses  and  the  production 
of  documents  and  other  evidence; 
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(c)  Conduct  investigation  proceed¬ 
ings;  and 

(d)  Take  testimony  by  deposition. 

§  168.22  Informal  investigation. 

The  investigating  officer  may  con¬ 
duct  an  informal  Investigation.  This 
informal  investigation  may  constitute 
the  entire  investigation  or  it  may  lead 
to  investigative  proceedings. 

§  168.23  Witnesses  and  documents. 

(a)  Witness  fees  are  payable  in  ac¬ 
cordance  with  46  CFR  Subpart  4.11. 

Cb)  In  case  of  refusal  to  obey  a  sub- 
pena  issued  to  any  person,  the  District 
Commander  may  request  the  Attorney 
General  to  invoke  the  aid  of  the  ap¬ 
propriate  district  court  of  the  United 
States  to  compel  compliance. 

§  168.25  Investigative  proceedings:  atten- 
dence  by  the  public. 

(a)  The  public  may  attend  investiga¬ 
tive  proceedings  conducted  by  the  in¬ 
vestigating  officer,  except  those  con¬ 
cerned  with  evidence  of  a  classified 
nature  affecting  national  security. 

(b)  No  person  may  interfere  with  the 
form  and  manner  of  conducting  the 
investigative  proceedings. 

§  168.27  Investigative  proceedings:  Notice 
and  procedures. 

(a)  The  investigating  officer  gives 
reasonable  notice  of  the  time  and 
place  of  the  investigative  proceedings 
to  each  party  in  interest. 

(b)  The  investigating  officer  opens 
the  investigative  proceedings  by  an¬ 
nouncing  the  statutory  authority  for 
the  proceedings  and  by  advising  par¬ 
ties  in  interest  of  their  rights. 

(c)  Investigative  proceedings  are  ad¬ 
ministrative  and  adherence  to  the 
formal  rules  of  evidence  is  not  manda¬ 
tory. 

I 

§  168.30  Investigative  proceedings:  parties 
in  interest  and  witnesses. 

(a)  Parties  in  interest  in  an  investi¬ 
gative  proceeding  may— 

( 1 )  Be  represented  by  counsel; 

(2)  Examine  and  cross-examine  any 
witnesses;  and 

(3)  Have  witnesses  and  present  evi¬ 
dence  in  their  own  behalf. 

(b)  Each  witness  in  an  investigative 
proceeding  who  is  not  a  party  in  inter¬ 
est  may  have  a  counsel’s  advice,  but 
counsel  may  not— 

(1)  Examine  or  cross-examine  parties 
in  interest  or  other  witnesses;  or 

(2)  Be  a  participant  in  the  investiga¬ 
tive  proceeding. 

§  168.3$  Testimony  by  deposition. 

(a)  A  party  in  interest  requesting  the 
investigating  officer  to  take  a  deposi- 
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tion  must  apply  in  writing  and  supply 
the  following  information: 

(1)  The  reasons  why  the  deposition 
is  needed  in  the  investigative  proceed¬ 
ings. 

(2)  The  name  and  address  of  each 
witness  from  whom  a  deposition  is  re¬ 
quested. 

(3)  The  matters  concerning  the  in¬ 
vestigation  upon  which  the  party  in 
interest  expects  the  witness  to  testify. 

(4)  The  proposed  time  and  place  for 
the  taking  of  the  deposition. 

(b)  If  the  investigating  officer  grants 
the  request  for  a  deposition,  the  inves¬ 
tigating  officer  gives  an  order  to  each 
party  in  interest  that  contains  the  fol¬ 
lowing: 

(1)  The  name  of  the  witness  whose 
deposition  is  required. 

(2)  The  time  period  during  which  in¬ 
terrogatories  may  be  submitted. 

(3)  The  time  and  place  of  the  taking 
of  the  deposition. 

(4)  The  name  of  the  person  taking 
the  deposition. 

(c)  Within  the  time  under  paragraph 

(b) (2)  of  this  section,  the  party  in  in¬ 
terest  desiring  the  deposition  must 
submit  a  list  of  interrogatories  for  the 
person  who  is  to  testify. 

(d)  After  the  party  in  interest  sub¬ 
mits  interrogatories  under  paragraph 

(c)  of  this  section,  any  other  party  in 
interest  or  the  investigating  officer 
may  submit  a  list  of  cross-interroga¬ 
tories. 

(e)  Each  deposition  must  be  taken 
before  a  person  who  is  authorized  to 
administer  oaths  by  the  laws  of  the 
United  States. 

(f)  As  soon  as  practicable  after  the 
receipt  of  a  deposition,  the  investigat¬ 
ing  officer  rules  on  the  admissibility  of 
the  deposition  or  any  part  of  the  depo¬ 
sition. 

§  168.36  Report  of  investigation. 

At  the  conclusion  of  the  informal  in¬ 
vestigation  or  investigative  proceed¬ 
ings.  the  investigating  officer  submits 
a  report  that  contains— 

(a)  The  facts  as  determined  by  the 
investigating  officer; 

(b)  The  investigating  officer’s  con¬ 
clusions;  and 

(c)  The  investigating  officer’s  recom¬ 
mendations. 

(92  Stat.  1476  (Ports  and  Waterways  Safety 
Act.  as  amended  33  USC  1227):  49  CFR 
1.46(n)(4).) 

Dated:  January  17,  1979. 

J.  B.  Hayes, 

Admiral,  U.S.  Coast  Guard, 
Commandant. 

[PR  Doc.  79-2676  Piled  1-24-79:  8:45  am] 
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